
HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Thursday the 15th day of October, 2015  
 
   TITLE  APPEAL NO. 12 of 2012 
 
 Sri Bhuban Borah 
 Son of Late Dina Nath Borah 
  Resident of Ward No.3, Dhekiajuli Town 
 Mouza – Dhekiajuli 
  District - Sonitpur (Assam)   ........ Appellant/ plaintiff   
 
    -versus - 
   
 (1)  Smt. Bakuli Borah 
 Daughter of Late Dina Nath Borah 
 Resident of Ward No.3, Dhekiajuli Town 
 Mouza – Dhekiajuli 
  District - Sonitpur (Assam)   
 
(2)  Smt. Punya Prova Devi 
 Wife of Sri Lila Kanta Nath 
 Resident of Ward No.2, Dhekiajuli Town 
 Mouza – Dhekiajuli 
  District - Sonitpur (Assam)  
 
(3)  State of Assam 
 Represented by Deputy Commissioner 
 Sonitpur, Tezpur 
 Mouza – Mahabhairab 
  District - Sonitpur (Assam) 
 
(4)  Circle Officer 
 Dhekiajuli Circle 
   District - Sonitpur (Assam)   ........Respondent/ Defendant 
 
   This appeal is coming on for final hearing or having been heard on 

6th day of October, 2015.  
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 Mr. J. Sundi 
 Advocate,      ...... For the Appellant 
 

Mr. K. Sarma 
 Mr. Ashok Sarma 
 Advocates              ...... For the respondents 
 
   
And having stood for consideration this day, the 15th day of October, 2015, the 
Court delivered the following Judgment :-   
 
 

J   U   D  G  M   E  N  T 
 

  This appeal has been preferred by the appellant / plaintiff against 

the Judgment and Decree, dated 03-05-2012, passed by the learned Munsiff, 

No.1, Tezpur, in Title Suit No. 92 of 2006. 

 

2.  The case of the plaintiff, inter-alia, in brief, is that, deceased Dina 

Nath Borah, his father, was the original owner of the suit lands and after his 

death, the properties were inherited by his mother, brother and himself. He 

further stated that in the year, 1990, he had converted the annual patta into 

periodic patta and mutated the name of the three legal heirs. He further stated 

that in the year, 1993, their mother expired and thereafter, the defendant No.1 

applied for mutation by way of inheritance. The plaintiff submitted that the 

defendant No.1 has no right over suit property, but on the basis of family 

settlement and out of love and affection, the defendant was given the suit plot to 

live separately. The plaintiff submitted in his plaint that the cause of action arose 

for this suit when the defendant No.1 had illegally sod the suit land to his other 

sister (defendant No.2), vide two sale deeds, being Nos.1452/2003 and 

1459/2003. Hence, aggrieved by this fact, the suit has been filed for declaration, 

injunction and cancellation of registered sale deeds.  

 

3.  On the other hand, the principal defendant Nos. 1 and 2 had 

contested the suit by filing joint written statement in this suit. The defendant 

Nos. 3 and 4 had filed separate written statement. The defendants raised 

objection, inter-alia, stating therein that this suit is not maintainable in its present 

form and that it is barred under Assam land and Revenue Regulation, 1886. They 

further stated that this suit is bad for non-joinder of necessary parties. The 
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defendant Nos. 1 and 2 submitted that they were eight members family, but 

after their father Dina Nath Borah’s death, within a span of few years, they lost 

their mother and eldest brother Nandi Borah. The defendants submitted that the 

plaintiff had deprived them of their rights with malafide intention and he had 

mutated his name behind the back of sisters. The defendants submitted that 

there was no village settlement and that defendant No.1 obtained mutation by 

way of inheritance. Defendant further stated that the sale deeds Nos. 1452/2003 

and 1459/2003 were executed as per law. The defendants had prayed to dismiss 

this suit with cost.  

 

4.  Upon perusal of the pleadings of both sides, learned lower Court 

has settled the following issues :  

 

(1) Whether there is cause of action for the suit ?  

(2) Whether the suit is barred by law of limitation ?  

(3) Whether the suit is bad for non-joinder of parties ?  

(4) Whether the mutation order/s passed in I.P. Case No.7 of 

2000, the defendant acquired any absolute right, title and 

interest over the suit land to transfer the same without 

consent and connivance of the plaintiff ?  

(5) Whether the sale deed No. 1452 dt. 09-12-2003 and 1459 

dt.22-12-2003, executed by the defendant No.1 in favour 

of the defendant No.2 are illegal and null and void ? 

(6) Whether the plaintiff are entitled to a decree, as prayed  

for ? 

(7) To what other relief / reliefs the parties are entitled ? 

 

 

5.   During trial, plaintiff side has adduced 4 (four) witnesses and 

exhibited certain documents to prove its case. On the other hand, defendants 

also adduced evidence of 3 witnesses.  

 

 

 



 

4 

6.   ISSUE NO. 1 

 
1. Whether there is cause of action for the suit ?  

  Plaintiff Bhuban Ch. Bora in the plaint stated that in view of the 

decision arrived between the plaintiff and defendant No.1 in the family 

settlement, dated 01-05-1994, Smt. Bakuli Bora (defendant No.1) unmarried 

daughter of late Dinanath Bora, one bigha of land originally owned and 

possessed by late Dinanath Bora, which includes suit land, was temporarily given 

some portion of the said land for the purpose of her separate maintenance to 

avoid any future controversy. So, by the said family arrangement and consequent 

mutation, the defendant No.1 has not acquired absolute right over the suit land, 

more particularly, the right of transfer of the land or any portion thereof out of 

the said 1 bigha of land covered by PP No. 169, Dag No. 68.  

 

  On the other hand, defendant No.1 has denied and disputed the 

aforesaid pleas of the plaintiff.  

 

  A cause of action is a bundle of essential facts. In the present 

case, the plaintiff’s claim that the defendant No.1 has not acquired absolute right 

over the suit land and subsequently, transfer of the suit land and denial the same 

by the defendants, has created a cause of action, which requires judicial 

adjudication.  

 

  Thus, it appears that there is a cause of action for the suit. Hence, 

this issue is decided in the affirmative and in favour of the plaintiff.   
 

7.   ISSUE NO. 2 
 

   2. Whether the suit is barred by law of limitation ? 

  This issue of barred by law of limitation, being raised by the 

defendant in the written statement. Defendant No.1 has applied for mutation in 

the year, 1999 after the death of their mother Jayanti Bora, and this suit is filed 

in the year, 2004 challenging the title of defendant No.1, after a lapse of six 

years. The cause of action for the suit arose when defendant No.1 had executed 
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the sale deed Nos. 1452 and 1459 of 2003 and in favour of the defendant No.2.  

 

  This is a suit for declaration of right and title over the suit land, 

described in the schedule of the plaint. The suit has been filed within the period 

of twelve years. Thus, it appears that the suit has been filed within the 

prescribed period of limitation. Hence, this issue is decided in the negative and 

against the defendant.  

 

8.   ISSUE NO. 3 
 

   3. Whether the suit is bad for non-joinder of necessary party ? 

 

  This issue of non-joiner of necessary parties in the suit is taken by 

the defendant in the written statement.  The defendant in the written statement, 

stated that the plaintiff had not impleaded all the legal heirs of late Dinanath 

Bora, the original pattadar, who died leaving behind him eight legal heirs. After 

death of Dinanath Bora within the gap of a few years, his wife Jayanti Bora and 

son Nandi Bora had expired. The defendant further stated that besides the 

plaintiff and defendant No.1 and 2 other two daughters of late Dinanath Bora, 

namely, Amala Bora and Mohini Bora are still alive and being legal 

representatives of original pattadar Dinanath Bora, they are also necessary 

parties in the suit. 

 

  Thus, it appears that said Smt. Amala Bora and Smt. Mohini Bora 

are necessary parties in this suit.  In absence of them, no effective decree can be 

passed. So, this issue is decided in the negative.  

 

9.   ISSUE NO. 4 
 

   3. Whether the mutation order/s passed in I.P. Case No.7 of 2000, 

the defendant acquired any absolute right, tile and interest over the suit land to 

transfer the same without consent and connivance of the plaintiff ? 
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  This is a suit for declaration, injunction and cancellation of 

registered sale deeds.  

 

  It is not in dispute that the plaintiff Bhuban Ch. Bora and 

defendant No.1 Smt. Bakuli Bora (unmarried) and defendant No.2 Smt. Punya 

Prava Devi (married) are the son and daughters of Late Dina Nath Bora. It is also 

not in dispute that the said land was originally owned and possessed by Late 

Dina Nath Bora, father of the plaintiff and defendant Nos. 1 and 2.  

 

  The plaintiff pleaded that the Circle Officer, Dhekiajuli Revenue 

Circle, mutated the names of defendant No.1 in respect of 1 katha 13 lessas of 

land in PP No. 198 / 169 of Dag No. 4627/68 of Dhekiajuli town, which is the suit 

land. As per mutation order passed in I.P. Case No.7 of 2000, the defendant 

No.1 had acquired for right, title and interest in respect of the 1 kahta 13 lessas 

of land and she has no right to transfer the same without the consent and 

connivance of the plaintiff.  

 

  The learned Addl. Deputy Commissioner, Sontipur, Tezpur  in I.P. 

Case No.7 of 2000, directed that the defendant No.1 has only limited power to 

enjoy the suit land and if she wants to sell the property, then she will be able to 

sell it only to ‘Sahadar’.  The word ‘Sahadar’ is an Assamese word. In terms of 

Assamese dictionary ‘Hemkosh’, the word ‘Sahadar’ means brothers born out of 

the same womb. It means that sisters were excluded and as such, defendant 

No.1 exclusively barred by the mutation order from selling the suit land to 

anybody except the plaintiff. PW-1 also stated that in view of the direction of the 

mutation order, dated 15-03-1996, the sale deeds Nos. 1452 dated 09-12-2003 

and 1459 dated 22-12-2003 executed by defendant No.1 in favour of her sister 

i.e. defendant No.2 are illegal and void. PW-1 Bhuban Ch. Bora in support of his 

plea, has exhibited the following documents :  

 

 Ext.4  : Letter No.RSS 976/89/23 dated 06-08-1999 

 Ext.5 : Original order of ADC, Sonitpur 

 Ext.6 : Certified copy of order of ADC, dated 30-03-2009 in IP  

    No. 7/2000 
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 Ext.7 : Photo copy of Jamabandi of PP No.169 of Dhekiajuli town.  

 Ext. 9  : Order of ADC, Sonitpur in M.C. Case No.98 / 95-96 

 Ext.10 : Order of ADC, Sonitpur passed in IP No. 7 / 2000 

 Ext.12 : Photo copy of jamabandi of PP No. 169 dated 07-11-1999 

 

  I have carefully perused the exhibited documents.  

 

  The mutation order, dated 18-07-2000 passed in IP Case 

No.7/2000, by learned Addl. Deputy Commissioner, Sonitpur reveals that 

defendant No.1 has only limited power to enjoy the suit land and if she wants to 

sell the property, then she will only be able to sell it to ‘Sahadar’.  

 

  As per General Clauses Act, the word importing the masculine 

gender shall also extend to the feminine gender. So,   I am of the view  is that  

‘Sahadar’ has not exclusively barred  the defendant No.1 from selling the suit 

land to her sister.  

 

  It has already been stated that late Dinanath Bora, the father of 

the plaintiff and defendant Nos. 1 and 2, was the original owner and possessor of 

a plot of land ( annual patta) measuring 1 bigha including the suit land. Dinanath 

Bora died leaving behind him, his wife Smt. Jayanti Bora ( since deceased), two 

sons i.e. Bhuban Ch. Bora ( plaintiff) and Nandiram Bora ( since deceased) and 

four daughters, namely, (i) Amala Bora, (ii) Mohini Bora, (iii) Akuli Bora 

(unmarried daughter – defendant No.1) and (iv) Punya Prabha Bora ( defendant 

No.2). After the death of their mother, in 1993, defendant No.1 applied for 

mutation her name against the name of Jayanti Bora (their mother) by right of 

inheritance, and the concerned Circle Officer allowed her case vide order, dated 

15-03-1996 (Ext.8). Thereafter, though the plaintiff challenged the said order, 

dated 15-03-1996, but the same was rejected by the learned Addl. Deputy 

Commissioner, vide order, dated 01-09-1997 (Ext.9). Thereafer, the defendant 

No.1, in the year, 1998, applied for imperfect partition in respect of the suit land 

before the learned Deputy Commissioner, Sonitpur, which was allowed vide order 

dated 18-07-2000 ( Ext.10).  
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  On the other hand, plaintiff has not challenged the said order, 

dated 18-07-2000 passed, in Imperfect partition (IP) Case No. 7/2000. The 

plaintiff has also failed to show as to why defendant No.1 has no right over the 

ancestral property left by her deceased father Dinanath Bora.  

 

  Thus, it appears that the defendant No.1 has acquired absolute, 

right, title and interest over the suit land. Hence, this issue is decided in the 

negative and against the plaintiff.  

   

10.   ISSUE NO. 5 
 

4. Whether the sale deed No. 1452 dt. 09-12-2003 and 1459 

dt.22-12-2003, executed by the defendant No.1 in favour of the 

defendant No.2 are illegal and null and void ? 

 

  PW-1, Bhuban Ch. Bora, stated that at present he is the sole 

pattadar of the total Dag of the suit land and the defendant No.1 has no right 

over the suit property. PW-1 further stated that the defendant No.1 was given 

only a limited right to enjoy the suit land on the basis of family settlement out of 

love and affection, she was given the suit land to live separately. In support of 

his plea, PW-1 has exhibited the following documents :  

 Ext.1  : Photo copy of Jamabandi of A.P. No. 8 (O) 3 ( N) 

 Ext.2  : Kathcha Pata A.P. No. 8 (O) 3 ( N) 

 Ext.3  : Original treasury challan 

Ext.4  : Letter No.RSS 976/89/23 dated 06-08-1999 

 Ext.5 : Original order of ADC, Sonitpur 

 Ext.6 : Certified copy of order of ADC, dated 30-03-2009 in IP  

    No. 7/2000 
 

   I have carefully perused the exhibited documents.  
 

   Exts. 1,2,3 and 4 are revenue related documents, which do not 

confer any right. Defendant No.1 filed mutation case in the year, 1999 which was 

allowed and thereafter, the name of defendant No.1 mutated in the records of 
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right and thus, the defendant has right, title over the suit land and was a 

competent person to execute the sale deed in regard to the suit land.  

 

  In the instant case, the plaintiff has neither pleaded in his plaint 

nor adduced any cogent evidence to establish the claims that two dale deeds  

No. 1452 dated 09-12-2003 and 1459 dated 22-12-2003 void in the Contract Act.  

 

  As per the provisions of Section 11 of the Contract Act, it is found 

that the defendant No.1 is competent person to execute the sale deed in regard 

to the suit land.  

 

  Thus, it is seen that the plaintiff has failed to show that the sale 

deed Nos. 1452 dated 09-12-2003 and 1459 dated 22-12-2003 executed by the 

defendant No.1 in favour fo the defendant No.2 are illegal and void. Therefore, 

this issue is decided in the negative and against the plaintiff.  

  

11.    ISSUE NOS. 6 and 7 

 
6. Whether the plaintiff are entitled to a decree, as prayed  for ? 

7. To what other relief / reliefs the parties are entitled ? 

 

  Both the issues are co-related each other, and hence, for 

convenience, taken together for discussion.  

 

 In view of the discussions and decisions made in Issue Nos.4 

andn5, both the issues are decided in the negative and against the plaintiff.   

 

12.  In the light of above discussions and decisions, made issue Nos. 4, 

and 5, I do not find any justified reason to interfere with the impugned judgment 

and decree, dated 03-05-2012, passed by the learned Munsiff, No.1, Tezpur, in 

Title Suit No. 92 of 2006. Hence, the appeal is dismissed and the judgment and 

decree, dated 03-05-2012, passed by the learned Munsiff, No.1, Tezpur, in Title 

Suit No. 92 of 2006, is hereby upheld.  
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  Prepare a decree accordingly.  

 

  Parties shall bear their own cost.  

 

  The appeal is disposed of accordingly.  

 

 Send the case record along with a copy of this judgment to the learned 

Munsiff, No.1, Tezpur.  

 

              Given under my hand and seal of this Court on this day, the 15th 

day of October, 2015.  

  
 

     

Dictated and corrected by me. 

 

 

 

 

Dictation taken and  
transcribed be me : 
        
(J. K. Muru), Steno.    *** 
 

  
 

(P.C. Kalita ) 
Civil Judge  
Sonitpur, Tezpur 

 (P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


